[62:885 that may determine patent validity, 5 raising the question whether one forum's determinations will have a preclusive effect' on a case in the other forum. It is well settled that a district court determination will have fall preclusive effect in a subsequent ITC proceeding. ' In addition, most courts agree that determinations of the ITC with respect to patent validity do not have preclusive effect in subsequent district court actions involving the same case or the same issue. 8 However, the preclusive effect, if any, of factual determinations the ITC makes remains to be settled.
Section I of this Comment examines the general legal background of this issue, including the overlapping jurisdiction of the ITC and the district courts, the general law of collateral estoppel, the collateral estoppel effects of federal agency determinations, and the current law with respect to the collateral estoppel effects of ITC determinations. Section II asserts that while Congress intended to deny preclusive effect to legal determinations of the ITC involving patent issues, it did not intend to deny preclusive civil action arising under any Act of Congress relating to patents, plant variety protection, copyrights and trade-marks. Such jurisdiction shall be exclusive of the courts of the states in patent, plant variety protection and copyright cases.").
' A "valid" patent is one that is found by a court or other competent tribunal to meet the statutory requirements of 35 USC § § 100-21, 161-62, 171 (1988 161-62, 171 ( & Supp 1993 . A patent enjoys a presumption of validity in litigation. 35 USC § 282 (1988 & Supp 1992 . As such, the claim of invalidity becomes an important defense in § 337 unfair-tradepractice actions as well as in district court infringement actions. For an in-depth treatment of the defense of invalidity, see Donald S. Chisum, 5 Patents: A Treatise on the Law of Patentability and Infringement § 19.02 (Matthew Bender, 1994) .
' "Preclusive effect," as used in this Comment, refers generally to collateral estoppel (issue preclusion), res judicata (claim preclusion), or both, depending on the context. The term "res judicata," which is sometimes used as a synonym for claim preclusion, is sometimes used to refer generally to both issue and claim preclusion. This Comment will employ the terms "collateral estoppel" and "res judicata," instead of the terms "issue preclusion" and "claim preclusion," respectively, because these are the terms more commonly used by the courts; note, however, that the Restatement (Second) of Judgments has adopted the more modem terms "issue preclusion" and "claim preclusion. " See Restatement (Second) of Judgments § § 17, 27 (1982 Co., Inc. v Han Baek Trading Co., Ltd., 763 F2d 42, 45 (2d Cir 1985) ("Patent validity determinations of the ITC are properly not accorded res judicata effect because the ITC has no jurisdiction to determine patent validity except to the limited extent necessary to decide a case otherwise properly before it."); Baltimore Luggage Co. v Samsonite Corp., 727 F Supp 202, 207 (D Md 1989 ) ("the ITC would have no power to enter an order on patent validity that would have preclusive effect").
effect to factual determinations of the ITC involving patent issues. Finally, Section III argues that courts should grant preclusive effect to ITC factual determinations involving patent issues.
I. LEGAL BACKGROUND
Congress granted the ITC jurisdiction over unfair trade practices, including those cases involving the importation of goods that infringe a valid U.S. patent.' Congress also allowed respondents in an ITC action to plead all equitable and legal defenses, which, in a patent case, include the invalidity of the patent allegedly infringed.' 0 Therefore, patent validity can be a deciding issue in patent cases before the ITC. However, Congress also gave federal district courts original and exclusive jurisdiction to hear patent cases." Thus, Congress has established two forums that have overlapping jurisdiction in the area of patent validity, thereby raising the issue of preclusive effect. 2 
A. Collateral Estoppel
The doctrine of collateral estoppel provides that "[wihen an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive in a subsequent action between the parties, whether on the same or a different claim." This doctrine was developed to protect parties from expensive and vexatious litigation, improve judicial efficiency, en-
1USC § 1337(a)(B)(i)-(ii).
10 Id § 1337(c). n 28 USc § 1338(a) . 12 See, for example, Michael A. Ritscher, et al Restatement (Second) of Judgments § 27 (cited in note 6). See also Montana v United States, 440 US 147, 153 (1979) ("Under collateral estoppel, once an issue is actually and necessarily determined by a court of competent jurisdiction, that determination is conclusive in subsequent suits based on a different cause of action involving a party to the prior litigation."); Parklane Hosiery Co., Inc. v Shore, 439 US 322, 326 n 5 (1979) ("Under the doctrine of collateral estoppel ... the second action is upon a different cause of action and the judgment in the prior suit precludes relitigation of issues actually litigated and necessary to the outcome of the first action.").
force repose, and encourage respect for the judiciary by curbing inconsistency. 4 Courts will only apply collateral estoppel if certain requirements are met. First, the issue in the second action must be the same as the issue in the first action. Second, the issue must have been actually litigated and decided in the first action-collateral estoppel does not preclude litigation of issues that could have been, but were not, raised in the first action. Third, both parties must have had a full and fair opportunity to litigate the issue in the first action. Fourth, the disposition of the issue in the first action must have been final, on the merits, and valid. Finally, the determination of the issue must have been essential to the judgment." Collateral estoppel will not preclude subsequent litigation of an issue if its determination was accompanied by the determination of another issue and either determination would have been sufficient to support the prior decision. In such a case, neither determination is considered necessary to the prior judgment." Only when courts are satisfied that a proceeding meets these five requirements will they grant preclusive effect to the factual determinations of a forum.
B. Collateral Estoppel and Federal Agency Determinations
With the expanding jurisdiction of administrative agencies and the increasing similarity between judicial and administrative adjudicatory procedures, courts have begun to hold that the adjudicatory determinations of such agencies are worthy of collateral estoppel. 7 Extending collateral estoppel to agency determina- ("In all cases. .. where it is sought to apply the estoppel of a judgment rendered upon one cause of action to matters arising in a suit upon a different cause of action, the inquiry must always be as to the point or question actually litigated and determined in the original action, not what might have been thus litigated and determined. Only upon such matters is the judgment conclusive in another action.").
' See Note, 73 Cornell L Rev at 821-34 (providing a comprehensive discussion of collateral estoppel and federal agency determinations, including the policy behind the doctrine of collateral estoppel and the procedural requirements necessary for agency determinations to be granted collateral estoppel effect). See also Restatement (Second) of Judgments § 83 (cited in note 6); Wright, Miller, and Cooper, 18 Federal Practice and [62:885 tions promotes repose, thus furthering one of the primary purposes of collateral estoppel doctrine. 8 In order for collateral estoppel to apply to an agency determination, courts have required that Congress must not have intended otherwise and that the agency must have acted in an adjudicatory capacity.
1. Statutory scheme.
The Supreme Court recognized the extension of collateral estoppel to agency determinations in United States v Utah Construction & Mining Co., stating that, "[wihen an administrative agency is acting in a judicial capacity and resolves disputed issues of fact properly before it which the parties have had an adequate opportunity to litigate, the courts have not hesitated to apply res judicata to enforce repose." 9 The American Law Institute has adopted this rule in its Restatement (Second) of Judgments, stating that "a valid and final adjudicative determination by an administrative tribunal has the same effects under the rules of res judicata, subject to the same exceptions and qualifications, as a judgment of a court."" Administrative determinations that meet the requirements of collateral estoppel-doctrine have preclusive effect both for subsequent proceedings in the same agency and for proceedings in other administrative agencies or courts. 2 Courts will apply collateral estoppel to agency determinations only if such an application is supported by congressional intent. In Astoria Federal Savings & Loan Ass'n v Solimino, the Supreme Court stated that it has "long favored application of the common-law doctrines of collateral estoppel (as to issues) and res judicata (as to claims) to those determinations of administrative bodies that have attained finality. "' 2 The Court noted, however, that "[clourts do not. . . have free rein to impose rules of preclusion, as a matter of policy, when the interpretation of a statute is at hand. In this context, the question is not whether administrative estoppel is wise but whether it is intended by the legisla-ture." 3 The Astoria court recognized that Congress legislates against background rules of the common law, including the doctrine of preclusive effect. It also recognized that Congress can, in creating administrative agencies, decide for itself whether preclusive effect will apply to the agencies' determinations. 2 4 Congress need not, however, explicitly state its intention to deny preclusive effect as long as it can be fairly implied. ' 
Requirement of adjudication.
For collateral estoppel to apply, the agency must not only meet the congressional intent requirement but also have jurisdiction over the particular issue the subsequent court considers. The agency must also follow procedures substantially similar to those formal procedures traditional judicial tribunals use. A court may be justified in refusing to grant collateral estoppel if it doubts "the quality, extensiveness, or fairness of procedures" the agency followed. Some courts have refused to grant collateral estoppel where there were significant differences between an agency's and a court's discovery and evidentiary procedures, or in a party's ability to take advantage of such procedures."
However, not every procedural difference warrants a denial of preclusion. Courts have granted collateral estoppel to some administrative adjudications despite the agencies' lack of juries, differences in discovery practice, and perceived limitations on the amount of evidence that will be admitted by the administrative tribunal. 29 Only more substantial differences in procedure between the two forums can defeat collateral estoppel."
It is important to note that even if an agency's procedures are considered adequate, its decisions will not necessarily be given preclusive effect. Courts are willing to apply collateral estoppel more readily in two situations: (1) ' Note, . See also Restatement (Second) of Judgments § 83 comment b (cited in note 6). ' Montana v United States, 440 US 147, 164 n 11 (1979) . See also Restatement (Second) of Judgments § 28 (cited in note 6). ' See Wright, Miller, and Cooper, (cited in note 15) (citing cases).
SId § 4475 at 766 & nn 11-13. ' Id § 4475 at 766. or (2) when failure to apply collateral estoppel would lead to multiple and vexatious litigation. In contrast, the judiciary may refuse to apply collateral estoppel when: (1) some greater public interest is served by denying it; or (2) doing so in a particular case would prevent a manifest injustice to a particular party. 3 ("Convertible IF) . This decision, however, may not be as unprecedented as it purports to be. The Southern District of New York, in Teletronics Proprietary, Ltd. v Medtronic, Inc., 687 F Supp 832, 845-47 (1988) , granted collateral estoppel effect to an ITC finding of the existence of a license under a patent. The court stated that "[blecause the federal courts have exclusive jurisdiction over patent claims, the ITC may consider issues of patent validity only insofar as they impact its decision on unfair competition claims. This does not mean, however, that the federal courts have exclusive jurisdiction over all questions which in some way concern a patent." Id at 846 (footnotes and citations omitted). The court then held that because the factual determination at issue-the existence of a license-was necessary to the adjudication of a contract claim properly before the ITC, rather than for a determination of patent validity, the defendant was collaterally estopped
The decision in In re Convertible Rowing Exerciser Patent Litigation ("Convertible ') 35 exemplifies the majority rule regarding the preclusive effect of ITC patent determinations. In Convertible I, the District Court for the District of Delaware concluded that ITC patent determinations do not have preclusive effect in subsequent litigation in district courts." The court recognized that denying preclusive effect to determinations of the ITC would give rise to a number of substantial practical and prudential problems." It also had trouble reconciling the denial of preclusive effect with the Supreme Court's decision in Blonder-Tongue Laboratory, Inc. v University of Illinois Foundation, which held that a patent holder can not relitigate a patent previously found invalid in a suit against another party. 38 The denial of preclusive effect was especially troublesome to the Convertible I court because it believed that the party against whom preclusion was being asserted had been afforded a full and fair opportunity to litigate its claim. 39 Nonetheless, the court felt obligated to deny preclusive effect. The court asserted that the questions that the district court and the ITC must answer are different "in both form and substance" because the ITC considers the patent validity question in the context of a § 337 unfair trade proceeding, but the district court considers the question in the context of the patent laws. 40 The court also looked to the legislative history of the Trade Act of 1974 to support its decision. Specifically, the court utilized a passage in the legislative history of that Act which states:
The Commission is not, of course, empowered under existing law to set aside a patent as being invalid or to render it from relitigating the issue. Id at 846-47.
F Supp 596 (D Del 1989).
Id at 603-04. Id at 599-600. It would create a number of practical problems, such as detrimental reliance upon the ITC determination by the party who won in the ITC adjudication, waste of both judicial and litigant resources in duplicative litigation, and disrespect of civil tribunals due to inconsistent decisions. It would also cause prudential problems if a district court was forced to hear a dispute upon which the ITC had already ruled and which the Federal Circuit had affirmed. If the district court reached a different result, the Federal Circuit might have to review a judgment contrary to its prior judgment in the same dispute. Id.
US 313, 350 (1971).
3' 721 F Supp at 600 (noting that the ITC followed procedures very similar to the Federal Rules of Civil Procedure, employed basic rules of evidence, and indicated by its fact-finding that it had a good grasp of the issues involved). unenforceable, and the extent of the Commission's authority under this bill is to take into consideration such defenses and to make findings thereon for the purpose of determining whether § 337 is being violated.... The Commission's findings neither purport to be, nor can they be, regarded as binding interpretations of the U.S. patent laws in particular factual contexts. Therefore, it seems clear that any disposition of a Commission action by a Federal Court should not have a res judicata or collateral estoppel effect in cases before such courts. 4 
'
The court then concluded that "[iun order to preserve the jurisdictional structure intended by Congress in patent matters, this Court must deny preclusive effect to the ITC determination." 42 Although the Federal Circuit 3 has yet to decide the issue directly, it has expressed its agreement that ITC determinations of patent validity have no preclusive effect in subsequent actions in district courts. In Tandon Corp. v ITC, it stated in dicta that "our appellate treatment of decisions of the Commission does not estop fresh consideration by other tribunals."" The court based its statements upon the congressional intent regarding the preclusive effect of ITC decisions, as evidenced by the statements in the legislative history of the Trade Act of 1974. 45 In addition, when the Federal Circuit reviewed the Convertible I decision, it indicated that it agreed with the denial of preclusive effect. The Federal Circuit denied a petition for permission to take an interlocutory appeal from the Convertible I decision, and the petitioner moved for rehearing. In denying the petition for rehearing, the Federal Circuit stated that the petition was frivolous because, among other things, the court had numerous times before considered the question of whether an ITC determination of patent validity, affirmed on appeal, should be given preclusive effect. 46 ("Senate Report") .
721 F Supp at 602. As provided in 28 USC § 1295(a) (1), (6) ("Convertible I') , the District Court for the District of Delaware broke from the majority rule denying preclusive effect to all patent-related findings of the ITC. The court decided that factual findings of the ITC with respect to patent issues have preclusive effect in subsequent litigation in district courts. 47 Prior to that decision, all courts, including the District of Delaware in Convertible I, had referred to ITC determinations generally when considering the preclusive effect of ITC patent determinations. However, in Convertible II, the court distinguished for the purposes of collateral estoppel between issues of law, such as the issue of patent validity, and issues of fact, such as the existence of a license under a patent. The court stated that "findings of fact may be given preclusive effect even if such effect cannot be given to legal determinations." 4 
"
The court examined congressional intent-as required by Astoria 4 9 -concerning whether preclusive effect should be given to the factual determinations of the ITC. The court, noting that the Trade Act of 1974 was silent on its face, turned to the legislative history. According to the court, the drafters of the Act had considered only ITC determinations of law. The court also found that Congress rejected explicit language that would have denied preclusive effect entirely and concluded that congressional intent did not bar granting preclusive effect to the factual findings. 0 The court also found that the ITC proceeding had afforded the party challenging the granting of preclusive effect a full and fair opportunity to litigate the factual issues. According to the court, the ITC necessarily considered the issue of patent validity and "the relevant evidence [presented to the ITC] was identical to what" would be produced and presented to this Court." 51 The court also stated that the party challenging the granting of pre- 4' 814 F Supp 1197 , 1207 (D Del 1993 
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clusive effect "had a full and fair opportunity to present evidence on the factual issues relative to patent validity .... "" The District of Delaware's decision in this case is unprecedented in the sense that it explicitly distinguishes between legal determinations and factual determinations, granting preclusive effect only to factual determinations. Other courts, including the Federal Circuit, have yet to consider this decision.
II. CONGRESSIONAL INTENT
In Convertible II, the District of Delaware provided for preclusive effect of ITC factual determinations as to patent matters but not for preclusive effect of ITC legal determinations of patent matters. Two questions must be addressed in determining whether this approach is proper. The first question, which the Astoria decision suggests, asks whether this structure is consistent with congressional intent. If Congress intended to deny preclusive effect to both the legal and factual determinations of the ITC, then the courts have no legitimate power to grant preclusive effect to either. 5 3 If, however, Congress has truly remained silent with respect to the preclusive effect of factual determinations, then the courts must turn to the second question: whether it is appropriate as a matter of policy to grant preclusive effect to the factual determinations. An answer to the first step of the inquiry-congressional intent-may be found through an examination of the statutes that created and later modified the ITC and the appropriate legislative history surrounding these statutes.
A. The Trade Act of 1974
The Trade Act of 1974 ("Trade Act") amended § 337 of the Tariff Act of 1930 and established the ITC to investigate and punish unfair trade practices.' 4 The plain language of the Trade Act does not explicitly mention the preclusive effect of ITC determinations. However, a few provisions implicitly address the question. One such passage states that " [u] nfair methods of competition and unfair acts in the importation of articles into the United States... are declared unlawful, and when found by the [ITC] to exist shall be dealt with, in addition to any other provisions of law, as provided in this section." 5 This passage could conceivably be read as evidence of congressional intent to deny preclusive effect to ITC determinations." 5 Under this reading, ITC adjudication would supplement district court adjudication. The ITC would consider the case and fashion a remedy based on its determination of the matter. In addition, a district court could independently consider the matter and implement a remedy based on its determination. Thus, there could be two separate considerations of each issue and two separate remedies in each case.
A more plausible reading of this provision of the Trade Act was offered in Baltimore Luggage Co. v Samsonite Corp., in which the court stated that this passage indicates that Congress intended that the ITC should provide supplemental remedies but not necessarily supplemental adjudication." The passage, after all, states that " [u] nfair methods of competition and unfair acts in the importation of articles... shall be dealt with, in addition to any other provisions of law." 5 This reading treats the words "dealt with" as referring to remedies and not adjudication.
Under this scheme, each factual issue in a case would be considered only once, by either the ITC or the district court. The second tribunal to be presented with the same factual issue would defer to the determination of the first tribunal. The two tribunals, however, would combine their remedial powers. For example, the ITC might consider a patent case where party A, a foreign manufacturer, is found to be infringing on the patent of party B, a domestic producer, by importing a certain product. The ITC might decide to block the importation of party A's product. Under the Baltimore Luggage reading, party B could also take the case to the district court which, without retrying all the factual issues in the case, could provide money damages for past infringement. The advantage of such a scheme is that, without 
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[62:885 engaging in unnecessarily duplicative adjudication of the factual issues, the ITC and district court combine their remedial powers in an attempt to make the domestic producer whole. The ITC can provide a powerful remedy that looks to future conduct, while the district court can provide a remedy that attempts to compensate for past conduct. Thus, this passage can-and should-be read to support granting preclusive effect to the factual determinations of the ITC.
Another ambiguous provision in the Trade Act provides that the statutory time limit on ITC proceedings tolls when ITC proceedings are halted due to proceedings in another tribunal. This passage states that "there shall be excluded any period of time during which such investigation is suspended because of proceedings in a court or agency of the United States involving similar questions concerning the subject matter of such investigation." 9 According to the Senate Report accompanying the statute," "suspension of [ITC] proceedings may be undertaken by the [ITC] , as an exercise of its own discretion, or as a result of a court order to the same effect." 61 This may suggest that Congress favors court adjudication over ITC adjudication since it allows a court to unilaterally halt an ITC proceeding while the court considers the question. 62 
1995]
Congress intended to deny preclusive effect to ITC factual determinations. No contradiction exists between favoring adjudication of questions in a court and granting preclusive effect to an agency's factual determinations. Indeed, court adjudication may be favored, for example, because the court adjudication will have full preclusive effect, while the ITC adjudication will have only limited (factual) preclusive effect. Therefore, this passage does not support the conclusion that Congress intended to deny preclusive effect to ITC factual determinations, and may even support the opposite conclusion. While the language and structure of the Trade Act suggest that Congress contemplated the application of collateral estoppel to ITC factual determinations in patent cases, the legislative history of the Act contains a passage that could be regarded as evidence of congressional intent to deny preclusive effect. According to the Senate Report, "[tihe Commission's findings neither purport to be, nor can they be, regarded as binding interpretations of the U.S. patent laws in particular factual contexts."' The report concluded, "Therefore, it seems clear that any disposition of a Commission action by a Federal Court should not have a res judicata or collateral estoppel effect in cases before such courts. " 6 Some courts and commentators have concluded from these statements that Congress did not intend determinations of the ITC to have preclusive effect on either factual or legal determinations."
This interpretation is correct with respect to legal determinations, but not correct with respect to factual determinations. The final sentence of the passage, when read out of context, may seem to support the conclusion that Congress did not intend for factual determinations of the ITC to have preclusive effect. It does state, after all, that an ITC determination "should not have a res judicata or collateral estoppel effect." This last sentence, however, is merely a conclusion drawn from the premise stated in the preceding sentence, that ITC determinations are not "binding interpretations of the U.S. patent laws." 7 6' Senate Report at 7329 (cited in note 41) (emphasis added). 6' Id. ' When both key sentences in the Senate Report are read together with the knowledge that collateral estoppel in other contexts can be applied to issues of law, ss it follows that these two sentences express a congressional intent that the ITC's legal determinations, including mixed questions of law and fact, should be given neither res judicata nor collateral estoppel effect. The treatment of factual determinations (for example, the existence of a license under the patent) is not discussed in the Senate Report, and the language of the Trade Act is more compatible with a structure in which preclusive effect applies to ITC factual determinations. Therefore, while the Trade Act should be considered a bar to granting res judicata or collateral estoppel to legal determinations of the ITC, it should not be considered a bar to granting collateral estoppel to purely factual determinations of the ITC.
B. The Federal Courts Improvement Act of 1982
The Federal Courts Improvement Act of 1982 ("FCIA) 6 9 changed the structure of the federal court system, especially as it relates to the ITC. Among other things, the FCIA created the Federal Circuit, giving it appellate jurisdiction over determinations of the ITC and patent cases arising in the district courts. ' Congress hoped that this would improve consistency in the com- ' This subtle distinction becomes very important when one recognizes that collateral estoppel can apply to legal issues as well as to facts. Although courts generally are reluctant to apply collateral estoppel to legal issues, courts will apply collateral estoppel to some mixed questions of fact and law. Wright, Miller, and Cooper, plex area of patent law, reduce "forum shopping" for a more favorable application of the patent laws, and alleviate the workload of the regional courts of appeals. ' However, neither the FCIA nor its legislative history contains any significant evidence that Congress intended the FCIA to grant preclusive effect to ITC legal determinations. In fact, courts that have addressed the issue have failed to mention the FCIA in their analyses." Even the Federal Circuit did not consider its own existence to be an indication that Congress intended to grant preclusive effect to ITC legal determinations. 7 4 Arguably, the FCIA obviates, to some extent, the need for ITC legal determinations to have preclusive effect. Post-FCIA, one appellate court exists for both ITC determinations and patent appeals from the district courts. Because the Federal Circuit reviews both forums' conclusions of law de novo, the legal determinations with respect to patent validity in each action should be more consistent than they were prior to the FCIA. Both forums use the decisions of the Federal Circuit for guidance with respect to legal questions, and mistaken applications of law can be corrected on appeal.
This restructuring does not, however, obviate the need for collateral estoppel effect for factual determinations. Appellate courts generally give deference to the fact-finding of the trial court or administrative agency that is acting in an adjudicatory capacity." Consistent with this, the Federal Circuit gives deference to the fact-finding of district courts and the ITC. 6 If ITC factual determinations do not have a preclusive effect, U.S. patent holders will be able to "forum shop" for a favorable factual determination because the district court and the ITC can conceivably reach inconsistent factual determinations. In the absence of 7' Krupka, Swain, and Levine, 42 Am U L Rev at 827 n 271 (cited in note 2). ' See FCIA, 96 Corp. v Travenol Laboratories, Inc., 745 F2d 1, 9 (Fed Cir 1984) (stating that the Federal Circuit reviews ITC fact-finding using the "substantial evidence" standard).
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[62:885 preclusive effect of ITC factual determinations, a U.S. patent holder who brought a complaint before the ITC and lost due to an unfavorable factual determination regarding patent validity could file a complaint in a district court seeking a more favorable finding and perhaps a more favorable result. 7 7 This essentially allows a U.S. patent holder two opportunities to litigate the factual issues pertaining to patent validity. The FCIA restructuring does not address these considerations because consolidating the avenues of appeal does not affect fact-finding. For these reasons, the need for ITC factual determinations to be granted preclusive effect is as great after the FCIA as it was before the FCIA.
In fact, one portion of the appellate structure mandated by the FCIA suggests that Congress intended ITC factual determinations to have preclusive effect. The FCIA provides for appellate review of the ITC's findings by the Federal Circuit; as the reviewing court, the Federal Circuit must apply the "substantial evidence" standard. 7 ' This standard gives significantly more deference to the ITC's findings than the "clearly erroneous" standard applied to district court findings. 7 " One could conclude from this, as the Federal Circuit did in Tandon Corp., that "[it was the intent of Congress that greater weight and finality be accorded to the [ITC's] findings as compared with those of a trial court."" This greater deference to ITC factual findings on appeal is consistent with the conclusion that Congress intended such findings to have preclusive effect in subsequent district court adjudications. Congress would be unlikely to allow for greater deference to such factual findings on appeal and at the same time deny them preclusive effect.
One could argue that Congress contemplated a scheme without preclusive effect of ITC factual findings and allowed greater deference to these findings on appeal only because parties can seek essentially de novo review in a district court. This arguThis situation is due to the lack of preclusive effect for ITC legal determinations with respect to patent validity. In fact, Convertible H is an illustration of this situation.
' See 5 USC § 706(2)(E) (1988) (providing the standard of review for agency factfinding); FCIA § 127(6), 96 Stat at 38, codified at 28 USC § 1295(a)(6) (providing for jurisdiction in the Federal Circuit "to review the final determinations of the United States International Trade Commission relating to unfair trade practices in import trade, made under section 337 of the Tariff Act of 1930") (citation omitted). ("OTCA") . ' The OTCA strengthened the ITC by making it easier for patent holders to establish § 337 violations." The OTCA also elevated the issues of patent validity and enforceability to elements of the cause of action, which effectively endowed the ITC with original jurisdiction over these issues. Prior to the OTCA, the ITC did not possess original jurisdiction over these issues, and they could only be pled in a response to the complaint. 5 Neither the statute nor its legislative history, however, provides any indication whether either legal or factual determinations of the ITC are to be given preclusive effect."
Nevertheless, at least one commentator has argued that these changes show that Congress intended to grant preclusive effect to ITC determinations, both factual and legal. 87 According s' Astoria, 501 US at 108 ("[W] here a common-law principle is well established, as are the rules of preclusion, the courts may take it as given that Congress has legislated with an expectation that the principle will apply except 'When a statutory purpose to the contrary is evident.) (citations omitted).
' Id at 110 ("The presumption [of preclusive effect] is thus properly accorded sway only upon legislative default, applying where Congress has failed expressly or impliedly to evince any intention of the issue."). to this argument, the statements made in the legislative history of the Trade Act are no longer relevant because the OTCA raises patent validity to an element of the cause of action in the ITC, thus making the ITC determination worthy of preclusive effect.8
It is unlikely, however, that Congress would effect such a sweeping change without even mentioning the issue of preclusive effect. If Congress had intended to reach a result contrary to the Federal Circuit's statements in Tandon Corp., it would not have relied on a highly questionable implication. Furthermore, the District of Delaware decided Convertible I, which held that Congress intended to deny preclusive effect to ITC determinations of patent validity, after the passage of the OTCA, and the court did not even see fit to mention the Act. 89 The 1988 amendments do not undermine the 1974 Congress's intention to deny preclusive effect to the ITC's legal findings. The argument, however, supports the conclusion that factual findings of the ITC should be granted preclusive effect. By raising the issues of patent validity and enforceability to elements of the cause of action and effectively giving the ITC original jurisdiction over them, the OTCA assures that the ITC will fully consider the factual issues underlying these questions. In addition, the changes wrought by the OTCA gave ITC proceedings "even more of the character of civil litigation than an administrative proceeding."' Accordingly, this strengthens the argument that factual determinations of the ITC are worthy of preclusive effect.
D. The Uruguay Round Agreements Act
Recently, Congress made three significant changes to the procedures of the ITC in the Uruguay Round Agreements Act ("URAA"). 9 ' Among other things, Congress removed the strict statutory time limits to which the ITC had previously been subject. 2 The URAA also enables respondents to raise counter- (1), replaces language mandating time limits with the following claims in cases before the ITC-something which respondents had previously been unable to do. The counterclaim, however, is then removed to a district court where it is litigated alongside the ITC proceeding. 3 In addition, the URAA empowers the respondent in an ITC proceeding to stay a district court proceeding which involves the same issues in the ITC proceeding.' After the stay is lifted, the record of the ITC proceeding "shall be admissible [in the district court] ... to the extent permitted under the Federal Rules of Evidence and the Federal Rules of Civil Procedure." 95 The URAA, however, does not discuss collateral estoppel with respect to either factual or legal determinations of the ITC.
The URAA does not evidence an intent to override the congressional statement of intent in the legislative history of the Trade Act and does not grant preclusive effect to ITC legal determinations with respect to patents. The URAA wrought changes in the ITC in an attempt to bring the United States into general compliance with its international obligations and, specifically, with a 1989 GATT panel report, which found that a number of the ITC procedures were in violation of the national treatment obligation of the GATT. 96 The only provision that might create an implication that Congress intended to grant preclusive effect to legal determinations with respect to patent matters is that allowing the record of the ITC proceeding to be used in the district court after the stay in the district court proceeding has been lifted. 97 This provision, however, is ambiguous as to the application of preclusive effect to ITC legal determinations.
The [ITC] shall conclude any such investigation and make its determination under this section at the earliest practicable time after the date of publication of notice of such investigation. To promote expeditious adjudication, the [ITC] shall, within 45 days after an investigation is initiated, establish a target date for its final determination. The URAA's changes to ITC procedures do, however, add support to the argument for preclusive effect of ITC factual findings with respect to patents. Each of the three changes mentioned above makes the ITC proceeding more like a traditional civil adjudication than an administrative proceeding and adds weight to the argument that ITC factual determinations are worthy of preclusive effect.
III. APPLICATION OF COLLATERAL ESTOPPEL
The argument that Congress intended to deny preclusive effect to the ITC's factual findings concerning patent issues rests on insufficient evidence. Therefore, courts must turn to the second inquiry: whether preclusive effect is appropriate given the characteristics and procedures of the ITC.
A. Requirements of Collateral Estoppel
With regard to the patent validity determinations of the ITC, only two of the requirements for collateral estoppel" require discussion here: (1) the issue must be the same in both actions, and (2) the proceedings must afford a full and fair opportunity to litigate. 99 1. Same issue in both actions.
Before a court can apply collateral estoppel to an issue, it must determine that the issue in question in the second action is the same as the issue in the first. 0 0 In Convertible I, the Delaware district court suggested that the questions presented to the ITC were different "in both form and substance" from those presented to the district court because they arose in the context of different code provisions. '' If this was the case, then the court properly concluded that issue preclusion did not apply. However, the court may have overstated the difference between the questions that the ITC and the district court consider." 2 
It is true
93 See text accompanying note 15. ' The other two requirements-that the issue must have been actually litigated and determined in the first action and that the disposition in the first action must have been final, on the merits, and valid--do not warrant discussion here. They are both questions that can be determined by examining the record of the prior proceeding. In addition, neither of these requirements has been called into question with regard to the ITC. Co., 791 F2d 641, 645 (8th Cir 1986) .
"o Richardson v Phillips Petroleum
that the ultimate legal questions each tribunal confronts differ in form and substance. The ITC considers whether a party has engaged in " [u] nfair methods of competition and unfair acts in the importation of articles... into the United States," 0 3 while the district court considers the questions of patent validity and infringement. In ITC patent cases, however, the ITC considers issues of patent validity and infringement as intermediate questions. In doing so, the ITC must consider the same types of facts and apply the same body of law as would a district court determining these issues. Therefore, though the questions of patent validity and infringement occupy a different place in the decisional hierarchies of the ITC and the district court, the core issues are identical. Furthermore, if the District of Delaware's "form and substance" argument is correct, courts should deny preclusive effect to all ITC determinations, because all issues that the ITC considers arise under § 337.10 However, courts have granted preclusive effect to the trademark determinations of the ITC without questioning the identity of the issues involved, even though such questions also arise in the context of § 337 unfair trade actions. ' 5 In the trademark context, courts have not cared that the issues presented to the ITC arise under a different code section than the issues presented to a district court; instead, these courts have recognized, at least implicitly, that the underlying issues are the same.' As in the case of trademarks, the basic factual issues in patent cases before the ITC are the same as those in patent cases before the district courts. Therefore, because the requirement that the same issue be involved in both the prior and subsequent litigation does not bar collateral estoppel in the analogous trademark context, it should not bar preclusive effect of the ITC's factual determinations in patent cases. 
Full and fair opportunity to litigate.
In order for the ITC's factual findings to have preclusive effect, it is essential that the ITC gives parties a full and fair opportunity to litigate. This requirement, which is similar to the constitutional requirement of due process, is a very important protection that alleviates some of the concerns that collateral estoppel engenders.°7 Courts use this requirement to relieve the concern that parties often do not have an incentive to invest a large amount of resources in the first action when the risk, in the absence of collateral estoppel, does not warrant such an investment."°8 The full and fair opportunity requirement also addresses the concern that the procedures observed in the two forums may be substantially different. These differences may result from variations in the formal procedural rules or in the ability of parties to take advantage of them. 1 0 9 Litigation in the ITC is similar to that in the district courts in most respects. When determining whether a patent has been infringed by an imported afticle, the ITC must use the same law as that applied in the district court."' In addition, the ITC follows procedures similar to those in the district court."' Indeed, even though the ITC is formally bound only by the Administrative Procedure Act ("APA")," the rules of procedure used by the ITC were to a large extent modeled after the Federal Rules of Civil Procedure. "' Nonetheless, the procedures of the ITC vary from those followed by the district courts in two important ways. First, the 107 See Blonder-Tongue, 402 US at 329 ("Although neither judges, the parties, nor the adversary system performs perfectly in all cases, the requirement of determining whether the party against whom an estoppel is asserted had a full and fair opportunity to litigate is a most significant safeguard."). See also Fleming James, Jr., Geoffrey C. Hazard, Jr., and John Leubsdorf, Civil Procedure § 11.23 at 617-18 (Little, Brown, 4th ed 1992).
108 See Wright, Miller, and Cooper, 18 Federal Practice and Procedure § 4423 at 221 (cited in note 15). This concern may be merely academic because patent cases that go to trial in the ITC probably involve rights of such substantial value that they will be disputed vigorously regardless of preclusive effect. ... See Ritscher, et al, 18 AIPLA Q J at 158 (cited in note 12). Note, 73 Cornell L Rev at 819 (cited in note 14) (stating that while courts generally deem the due process requirements insufficient to satisfy the full and fair opportunity requirement, the procedures mandated by the Administrative Procedure Act, to which the ITC must adhere, are more than adequate). ITC's evidentiary procedures are much less restrictive than those district courts follow. Second, ITC proceedings may provide substantially less time to litigate than do district court proceedings." 4 A close examination of these differences, however, reveals that they do not deny parties a full and fair opportunity to litigate. a) Lax evidentiary rules. The evidentiary procedures of the ITC and the district courts differ substantially. Indeed, the ITC does not abide by the Federal Rules of Evidence."' Its relaxed evidentiary rules, however, are typical of many agencies. 6 The ITC rules of evidence encourage informality, and there are few restraints on what type of evidence is allowed ." 7 Objections to the admissibility of evidence are rarely sustained. In addition, testimony often is introduced in the form of a written statement of a witness. The counsel brings the witness in at the hearing to attest to the truth of the statement and also to submit to cross-examination. Finally, the hearsay rule is seldom enforced in the ITC." ' These differences serve to make evidentiary practice somewhat more lax than that in the district court.
Although the ITC's less restrictive rules of evidence may differ from those district courts employ, the ITC's evidentiary rules may be preferable to strict rules. By allowing all relevant evidence to be considered, the ITC may actually better provide the parties with a full and fair opportunity to litigate. On the other hand, the additional evidence that is admitted under less stringent rules may not be as credible as that which is admitted under strict rules. This suggests that decisions based on the evidence admitted under less stringent rules will be generally less accurate and less worthy of preclusive effect than decisions made based on evidence admitted under strict rules.
114 URAA § 321(a)(1)(B), 108 Stat at 4943, to be codified at 19 USC § 1337(b)(1) (providing that the ITC shall make a determination "at the earliest practicable time"). Prior to the recent amendments, the ITC was required to complete its investigation and make its determination within one year of its instigation, or eighteen months in a "more complicated" case. 19 USC § 1337(b) (1) This line of reasoning makes sense, however, only if it is assumed that the trier of fact cannot or does not take into account the difference in credibility of the different types of evidence. In the ITC, administrative law judges ("ALJs)-presumably experts in the area" 9 -consider the evidence. They should be able to assess the credibility of particular types of evidence that the Federal Rules of Evidence would not allow to be submitted to a jury. Therefore, it should not be necessary for purposes of preclusive effect of their findings that ALJs follow the strict rules of evidence, which were primarily designed to apply to jury trials. 2° Accordingly, the courts may properly accept decisions based on more informal evidentiary practice because administrative tribunals are adequately able to sift through and evaluate evidence which would not be presented to judicial tribunals. 2 In addition, the judiciary's frequent application of collateral estoppel to the findings and determinations of administrative tribunals other than the ITC shows that informal evidentiary procedures should not disqualify a decision from being granted preclusive effect. 2 For example, courts have granted preclusive effect to the factual determinations of the National Labor Relations Board ("NLRB") even though the NLRB does not abide by the strict evidentiary procedures of the Federal Rules of Evidence. 2 The evidentiary procedures of the NLRB-like those of the ITC-are governed by the APA, 24 and are much more informal than the Federal Rules of Evidence. Therefore, courts should not deny preclusive effect to the factual determinations of the ITC merely because the ITC follows informal evidentiary procedures.
b) Time constraints. An additional consideration in determining whether parties have a full and fair opportunity to litigate before the ITC is the time constraints of ITC proceedings.' Until recently, the ITC proceedings were governed by strict statutory time constraints.
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The URAA, however, removed these strict limits, providing that the ITC should make its determination "at the earliest practicable time after the date of publication of notice of such investigation. " "
The removal of the strict statutory time constraints might seem to suggest that having less time to litigate before the ITC than the district court is no longer an issue. However, it is too early to tell whether the removal of the strict time limits will significantly increase the length of § 337 proceedings. Indeed, it may be that the practice of the ITC with respect to duration of § 337 proceedings will not change. ' These time limits seem to give an advantage to the complainants, who choose the forum and control the timing of the litigation. As a result, they can do most of their research and preparation before filing their claim; they effectively have much more time than the statutory limit in which to prepare their cases. The respondent, however, may only learn of the action at the time it is filed with the ITC. With a relatively short period of time, the respondent may bear the large burden of retaining counsel, researching the issues, and preparing her defense. The [ITC] has repeatedly and consistently demonstrated that it is practicable for it to conclude investigations and make determinations within 12 months, or within 18 months in especially complicated cases. This historical record clearly sets the standard for the earliest practicable time that I expect the [ITC] to maintain.
It is also my understanding... that it is the intention of current commissioners to maintain this standard. I am also confident that when new commissioners are nominated, the Senate Finance Committee will ask them during their confirmation hearings to commit themselves to maintaining the current standard. At least one commentator has expressed concern that the ITC's time constraints place an unfair burden on the respondent. Donald Duvall, former Chief Administrative Law Judge of the ITC, has suggested that Congress relax the statutory time limits on ITC proceedings to permit more flexibility in the interest of fairness. "° He questions whether the parties can have a full and fair opportunity to litigate given the time constraints placed upon the ITC action. Because of the time limitation imposed on the full proceeding, parties must comply with numerous deadlines the ITC imposes in an effort to help it fulfill the overall time constraints. These deadlines create hectic work periods for both the ALJs and the attorneys, which may decrease the quality of the proceedings. Time constraints also tend to make discovery and the professional ability and skill of counsel very important in the adjudication of a § 337 action. 1 ' Although Duvall criticizes the time constraints placed on the ITC, he acknowledges that the constraints "can function in appropriate regulatory schemes as a valuable and viable administrative device for achieving due process with dispatch. "' 32 In fact, Duvall admits that the ITC's statutory time constraints may be directly responsible for the success of the ITC as an adjudicatory body and the resurrection of § 337 as a viable remedy for unfair trade practices. 33 Courts have frequently either stated or assumed that ITC procedures in other contexts afford a full and fair opportunity to litigate. 34 For example, ITC decisions concerning the validity of trademarks are generally granted preclusive effect in subsequent litigation in the district courts. 35 The ITC follows the same procedures and abides by the same time constraints in trademark cases as it does in patent cases. Therefore, unless a distinction can be made between patent cases and trademark cases regarding a litigant's ability to receive a full and fair opportunity to ad- judicate her claim, patent determinations and trademark determinations of the ITC should be treated similarly. The only plausible distinction that could be made between patent cases and trademark cases is that patent cases can be much more complicated because they may involve highly technical, scientific issues. The concern is that, because of the complexity of the issues, more time is needed for full and fair consideration. However, this is precisely when the ITC can designate a longer period of time as "the earliest practicable" and thereby extend the length of adjudication. Such an extension provides the ITC with additional time to consider the potentially complex issues involved in a patent case. Therefore, given the ITC's ability to allocate more time to some patent cases, the treatment of patent determinations and trademark determinations should be similar.
Additionally, with proper planning and organization, respondents can counter most of the advantage with which complainants begin the litigation.' Because complainants have a head start in preparation, respondents must use their time wisely in order to restore a level playing field. By staying abreast of ITC proceedings, respondents can get involved in a claim during the preinstitution period, before the notice of investigation is printed in the Federal Register. Such respondents can inform the ITC about their own interpretations of transactions or occurrences and, in this way, gather information that they would otherwise have to gain through discovery.' 7 The respondents can also use this time to begin preparing their defenses, anticipating complainants' discovery requests, and preparing discovery requests of their own. If respondents adequately take advantage of this time, they are able to issue some of their discovery requests at the end of the preinstitution period. Also, due to the factual specificity required in a § 337 complaint, respondents gain much information from the complaint that would not ordinarily be obtained until discovery. Respondents who organize their defenses and take advantage of the preinstitution period can diminish or ' Newman and Lipman, 20 Intl L 1187 (cited in note 115). First, unlike mere notice pleading in federal district courts, a complaint submitted to the ITC must contain specific facts constituting the alleged violation. 19 CFR § 210.20 (1994) . Second, educating the ITC as to the respondent's view of the alleged violation may result in the ITC requesting the complainant to submit further information that the respondent might otherwise have had to obtain through discovery requests. Newman and Lipman, 20 Intl L at 1192 (cited in note 115).
dissolve the complainant's advantage and should be in a good position to weather the ITC proceedings. 3 
' B. Application of Collateral Estoppel to Factual Determinations
Besides raising the issue of whether preclusion is appropriate, the decision in Convertible H raises other issues concerning the application of collateral estoppel to ITC factual determinations. The decision questions whether a plausible distinction can be drawn between determinations of fact and determinations of law, and whether granting preclusive effect to determinations of fact will bring about de facto preclusion of legal issues.
The Supreme Court itself has drawn the distinction between legal and factual issues, recognizing that preclusive effect may sometimes apply only to the fact-finding of administrative agencies. 139 In the leading case on the matter of administrative res judicata, the Court spoke only of factual findings: " [w] hen an administrative agency is acting in a judicial capacity and resolves disputed issues of fact properly before it ... the courts have not hesitated to apply res judicata to enforce repose." ' 4°F ollowing the Supreme Court's lead, lower courts have granted preclusive effect to factual but not legal findings of various agencies. For example, the Seventh Circuit concluded that while the NLRB's legal determinations would not preclude relitigation, its factual findings would. ' The court reasoned that the NLRB's legal determinations could not have preclusive effect because the NLRB lacks jurisdiction over causes of action under the Employee Retirement Income Security Act ("ERISA). 4 The court affirmed, however, the district court's decision to give the agency's fact-finding preclusive effect.' The ITC is in the same position in relation to patent matters as the NLRB is in relation to ERISA. Because the ITC lacks the jurisdiction to adjudicate the issues of patent validity or infringement under the '8 Newman and Lipman, 20 Intl L at 1192 (cited in note 115). ' 
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patent laws, its determinations of such legal matters should not be granted preclusive effect. Like the NLRB's factual determinations, however, ITC factual determinations should be granted preclusive effect.
Courts have also drawn a line between purely factual issues and mixed questions of law and fact. For example, the Sixth Circuit upheld the decision of a district court to grant preclusive effect to the purely factual findings of a state administrative agency and to deny preclusive effect to a finding of the same agency concerning a mixed question of law and fact. ' The court stated that:
The Board's penultimate finding.., resolved a mixed question of law and fact, and therefore was not entitled to preclusive effect .... However, the findings. predicate to the Board's ultimate conclusion.., were purely factual in nature, were squarely considered by the state agency, and were therefore binding upon the district court. 45 Similarly, ITC determinations regarding mixed questions of law and fact should not be granted preclusive effect. Like the state administrative agency in this case, the ITC lacks the jurisdiction to make a legal determination that will bind the district court. Its purely factual determinations, however, should be granted preclusive effect because the ITC, like the state administrative agency, squarely considers the factual issues.
The combination of preclusive effect of factual determinations of the ITC and de novo review of legal issues by the Federal Circuit should increase the consistency of results between the ITC and the district court while bringing stability to the field of patent law. This increased continuity should not be interpreted as creating a system of de facto legal preclusion. As noted by the District of Delaware, granting preclusive effect to factual determinations of the ITC does not necessarily result in de facto legal preclusion. 4 First, the district court action could involve a slightly different factual context than the ITC action. Second, for those ITC determinations that are not appealed to the Federal Circuit, the district court would essentially act as a court of appeals, reviewing the law de novo but deferring to the fact-finding of the ITC. The factual determinations of the ITC would be bind- 
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[62:885 ing on the district court, but the district court would not be bound by the legal determinations of the ITC. Of course, if the district court deems the ITC's application of law to the facts incorrect, it can reach a different result through its own application of law to fact. Thus, granting preclusive effect to factual determinations will not result in de facto legal preclusion.
Though some have argued that preclusive effect should be given to both factual and legal determinations of the ITC, 47 granting preclusive effect to factual determinations of the ITC but not legal determinations more closely follows the intent of Congress. As shown by examination of the relevant legislation, Congress intended to deny preclusive effect to ITC legal determinations with, respect to patents but did not intend to deny preclusive effect to ITC factual determinations with respect to patent issues.
C. Advantages of Applying Collateral Estoppel
Granting collateral estoppel effect to ITC factual determinations in patent cases has numerous advantages. Most importantly, granting collateral estoppel effect to ITC proceedings would conserve district court resources. Collateral estoppel requires district courts to accept the factual findings of the ITC, thus saving the district court from additional investment in the factfinding process.' 4 8 Rather than reopening the same factual issues tried by the ITC, the district court will be able to rely on the record developed in the ITC action. This would save the district courts a significant amount of time that could be used to try other cases.
Granting preclusive effect would also conserve litigant resources.' 4 9 In the absence of collateral estoppel for ITC factual determinations, litigants may have to invest time and money in adjudicating the same factual issues in both the ITC and the district court. There are no substantial advantages from this duplication of effort. Scarce resources-time and money-will be saved by granting preclusive effect to ITC factual determinations in patent cases.
In addition, granting preclusive effect to ITC factual determinations would decrease the ability of economically stronger parties to coerce economically weaker opponents into settlement through duplicative discovery and onerous litigation. 5° In the American legal system, economically stronger parties potentially possess a large advantage over economically weaker opponents: the former can generally afford to litigate a matter much more fully than the latter. Because of this, their weaker opponents may be more inclined to settle than they otherwise would be. Denying preclusive effect to ITC factual determinations can exacerbate this problem. Under these circumstances, the threat of litigation by economically stronger litigants is bolstered because they can threaten expensive and time-consuming litigation in both the ITC and a district court, perhaps leading economically weaker opponents to accept a less advantageous settlement. Granting preclusive effect to ITC factual determinations can decrease the ability of economically stronger litigants to coerce weaker parties.
Finally, application of preclusion principles would encourage parties to respect the ITC adjudicatory process and rely upon ITC fact-finding. 5 ' A prevailing party in the ITC could act in reliance upon the ITC determination without later being called upon to relitigate factual issues that had been fully litigated and determined in the ITC. Therefore, granting preclusive effect to factual determinations would help to maintain the ITC as a viable tribunal.
The importance of maintaining the ITC as a viable tribunal should not be overlooked because the ITC has historically provided very effective remedies for infringement of U.S. patents and continues to provide a quick and effective method of border enforcement. 5 ' As one article notes, "[tihe principal advantages of section 337 proceedings over district court actions are speed, the ITC's expertise, the ability to reach multiple parties in one forum, efficient foreign discovery, and border enforcement by the U.S. Customs Service."' A district court provides a patent holder the options of injunctive or monetary relief, but only "0 Id § 4403 at 14. ... Id § 4403 at 12-13. 15 See Krupka, Swain, and Levine, 42 Am U L Rev at 782-85 (cited in note 2). 15 Id at 821.
[62:885 through a potentially lengthy suit. The ITC, however, can put an end to the unfair trade practices before the patent holder's market is irreversibly damaged. This is accomplished by a substantially shorter litigation period and the opportunity for total exclusion of the goods from the country through border enforcement. ' This exclusion, in turn, alleviates the common difficulty in enforcing the district court judgments and collecting damages.' 55 Finally, importers infringing upon U.S. patents can easily take advantage of the district court system's jurisdictional and remedial limitations and lengthy litigation.' 56 Because of this, "expeditious section 337 proceedings undertaken by the [ITC] ... are often the only effective remedy and deterrent to stop such unfair trade practices." 5 7
The protection of the viability of the ITC adjudicatory process and the reduction of duplicative litigation are important advantages of applying collateral estoppel to ITC factual determinations. The ITC has enormous power to protect domestic intellectual property rights from infringement by foreign parties. It has jurisdictional and remedial capabilities that district courts lack. Denying preclusive effect to ITC factual determinations would severely limit the importance of ITC adjudications. Granting preclusive effect to ITC factual determinations would go far to remedy the spectacle and enormous cost of dual-path litigation. In the face of these substantial advantages of granting preclusive effect to ITC factual determinations and in the absence of clear congressional intent to the contrary, courts should grant preclusive effect to ITC factual determinations.
CONCLUSION
Congress legislates against a background of common law principles of adjudication, one of which is the doctrine of preclusive effect. This doctrine of preclusive effect applies to both traditional judicial bodies and administrative agencies acting in an adjudicatory capacity. Furthermore, Congress can deny-explicitly or implicitly-preclusive effect to an agency's determinations. The administrative agency must follow procedures that are sufficiently similar to those of traditional judicial bodies '" Id at 783. See also Lafuze and Stanford, 25 John Marshall L Rev at 490 (cited in note 2). ' See Krupka, Swain, and Levine, 42 Am U L Rev at 819 (cited in note 2).
6 Id at 783.
157 Id. before courts will grant preclusive effect to its decisions. Here, congressional intent states unequivocally that ITC legal determinations with regard to patent matters should be denied preclusive effect, but does not evidence a desire to deny preclusive effect to ITC factual determinations regarding patent matters. Furthermore, the ITC follows a set of procedures that are substantially similar to those followed by the district courts. In spite of the relatively lax evidentiary rules and the time constraints involved in ITC proceedings, the adjudicatory process of the ITC affords parties a full and fair opportunity to litigate. Finally, the application of collateral estoppel to ITC patent determinations has several advantages, including the maintenance of the ITC as a viable tribunal. Therefore, while courts should continue to deny preclusive effect to ITC legal determinations with respect to patent matters, they should grant preclusive effect to the factual determinations of the ITC with regard to these matters.
